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Ir must be admitted that the lovers of the civil law, whether in 
England or America, have had but an ungrateful task in their endea- 
vors to promote its cultivation. Great efforts have been made, both 
here and in Great Britain, to popularize the study of the Roman juris- 
prudence, but as yet with little effect. The Institutes have been 
translated, Domat’s huge folios have been put into English dress, the 
greatest of English and American jurists—Holt, Mansfield, Brough- 

am, Story, Kent—have declared their high estimate of the civil law, 
but, nevertheless, for the mass of English and American lawyers, the 
Roman law still remains a sealed book, a dead letter; and from the 
time of the great baronial chorus nolumus leges Anglie mutare to our 
own days, the efforts of the admirers of the ancient jurisprudence 
have had but little practical result. 

This has been owing partly to the difficulties resulting from the ne- 
cessity of arriving at the civil law through the medium of a foreign 
anda dead language—partly to the o¢ barbarot feeling, the mingled 
contempt and aversion which the English and those of us who imbibe 
English feeling and English prejudices, have, heretofore, always more 
or less manifested for the law, the learning, the literature of the con- 
tinent-~partly to the hostility of a Protestant people to a system of 
jurisprudence mainly obtaining in Catholic countries; but more than 
all, to the fact that we lawyers are eminently a practical race; to the 
feeling that each man’s task in his profession is an Herculean one, 
and that to master the municipal law of our own country, requires 
all our efforts and energies. 

This feeling is, to a great extent, just and true; still it is impossible 
to deny that, to understand, to comprehend the law, to master it 
as a science, a knowledge of history, and especially of the history of 
the law, is indispensable—that the great branches of equity and admi- 
ralty deduce their principles directly from the civil law, and that it is 

19 











290 THE NEW YORK LEGAL OBSERVER. 





———- 


Cushing’s Introduction to the Study of the Roman Law. 





vain to pretend to a complete, a thorough or a satisfactory knowledge of 
our own system without some acquaintance with the leading features of 
the great Roman original. 

Additional inducements are now presented, both in England and this 
country, by the swéeping changes that have been made in the admi- 
nistration of justice—changes, of which as a general rule, the result 
is an parent to the practice and the learning of the Roman law. 
Our New York Code of Procedure is, in its outline, nothing but a re- 
production of the features of the Roman practice of the imperial 
epoch as brought down to us by our courts of equity and admiralty, and 
now that the principles of that Code have been adopted in many of the 
most important States of the Union, it seems to us impossible that the 
systematic study of the Roman Jaw should not command a portion of 
the attention of all those who, as Hugo says, “ are animated by that 
“noble ardor in quest of knowledge which longs for something to re- 
“concile us with the purely mechanical part of our profession.”* 


‘It is for these reasons that we rejoice to see the work of which the 
title is placed at the head of these pages, as the most recent evidence 
of attention to the study of the civil law. 

Works of this kind are with us very rare, far too rare. It is now 
more than thirty years (1812) since Mr. Cooper—English by birth and 
American by adoption—a good scholar and cultivated reasoner, pub- 
lished his translation of the Institutes of Justinian. Since then Mac- 
keldy’s Lehrbuch has been translated by a very accomplished German, 
eg of whom death too soon deprived us. Some other works, 
which we do not at this moment recollect, have been doubtless pub- 
lished ; but in comparison with the mountains of volumes of our own 
law, under which our presses groan, the works which have appeared 
among us on the civil law, are very insignificant in quantity, and not 
very remarkable in quality. 

Mr. Cushing belongs to the only class of men who can write on 
law to any advantage—those who know it practically. He has pur- 
sued the profession, has lectured at Cambridge, and is now the reporter 
of the Supreme Court of his State. We take pleasure, therefore, in 
bringing the work to the notice of the Bar, and in urging it on their 
consideration. 

In a very modest and unassuming preface, Mr. Cushing recognizes 
the “ extremely rudimentary nature of much of the original matter 
contained” in his work, and states that it is merely intended to sup- 
ply the want of a work which should enable the student to undertake 
the study of the Roman law. 

His object (page 4) “ is not so much to explore the vast field of the 
“ Roman law, as to point out the way by which the student of juris- 
“prudence may do it for himself.” 

e may say here at the outset, that Mr. Cushing has done, and 
well done, what he has undertaken to do. His work is a good in- 











* Hugo, Hist. of Rom, Law, § 22. 
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troduction, or hand-book, as the Germans say, to the study of the 
civil law. It deserves, and, no doubt, will obtain, notice from those 
who are charged with the legal instruction of youth, the cupida legum 
juventus, as Justinian calls them in his Proemium to the Institutes. 

Chapter I of the work before us is a succinct and clear statement of 
what is signified by the terms Roman Law and Civil Law, showing 
the different meanings which have been attached to those terms at 
different periods of the world, and according to the different phases 
of the adoption or enforcement of the principles of Roman Jurispru- 
dence. 

It is curious to recollect to how small an extent and for how short a 
time, what we call rar excellence the Roman Law, 2. e. the code of 
Justinian, can have ever been the law of Rome itself—by Rome not 
meaning the city merely, but the empire of the West, Italy, Gaul, 
Spain, Germany and Britain; (we omit barbarous and hopeless Africa.) 
The long reign of Justinian extended thirty-eight years, from A.D. 
527 to 565. ‘The date of the promulgation of his Codes is 529 to 533, 
or about the middle of the sixth century of the Christian Era. But 
when Justinian ascended the throne of Constantinople, Alaric and At- 
tila had both swept in blood and flame across the Italian Peninsula; 
half a century before, A.D. 476, the Empire of the West was 
finally extinguished by the barbarian Odoacar or Odovacar ; Clovis, 
A.D. 481—511 had laid the foundations of the French monarchy ; and 
in Italy the long and prosperous reign of Theodoric the Goth, A.D. 493, 
526, had also intervened. Itis true that under both Odoacar and Theodo- 
ric the Roman Law was preserved in Italy ;* that, however, was not 
the Roman Law of the Justinian Code, which did not then exist, but 
of the various sources from which Justinian compiled it, the Law of 
the five great Jurists who alone could be cited, and of the previous 
Codes. To Theodorie succeeded his grandson Athalaric, under the re- 

ney of his daughter Amalasuntha, a beautiful and very remarka- 
Ble woman, who paid with her life, the penalty of her misplaced af- 
fection for her cousin Theodatus.+ 





* Gibbon c. 86 and c. 39, 8vo. edit., pp. 600 and 652 ; and Savigny, vol. 2, ch. xi. 


¢ “ Mortuo Theodorico” says Procopius (de Bell. Get. lib. I. cap. II,) “in regnum successit 
¢jus ex filia nepos Atalaricus qui annos tum octo natus & orbus patre ab Amalasuntha 
educabatur, nec multo post Byzantii Justinianus imperium suscepil. Adminis trabat reg- 
num Amalasuntha quippe qua filic tutelam gereret, prudentia pollens, equi servantissima, 
ac virilem supra modum animum ostendens.” 

A box on the ear, however, given to her child, emancipated him from her control. 

“ Aliquando mater cum in cubiculo peccantem aliquid deprehendisset colaphum illi in- 
Sregit ; is vero flens se inde proripuit in andronitidem” (ibid.) He was proclaimed King but 
death soon relieved his mother and his subjects from the violence of the intractable Atha- 
laric. The daughter of Theodoric resumed the reins of empire, and selected for her spouse 
and master her relative, Theodatus, whose cruel ingratitude the rude historian thus relates: 
“ Tum mater ne pro sexus sui fragilitate a Gothis sperneretur, secum deliberans, Theodatum 
consobrinum suum germanitatis gratia accersitum a Thuscia ubi privata vita degens in labor- 
tbus proprtis erat, in regnum collocavit, qui immemor consanguinitatis post aliquantum 
tempus a palatio Ravennate abstractam insulam Laci Bulsiniensis eam exitio relegavit, 
ubi paucissimos dies in tristitiam degens ab ejus satellitibus balneo strangulatum est.—(Jor- 
uandes de Reb, Get. Cap. lix.) 
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It is also true, that under the reign of her husband and mur- 
derer Theodatus, and his successor Vitiges, Belisarius established for 
a moment (A.D., -_ the Empire of Justinian in Italy.* But in less 
than half a century the tide of Lombard invasion swept over the Pe- 
ninsula, (A.D. 584, 590,) and from that time nothing was left of the Em- 

ire of the West but the Exarchate. The rest of Italy fell to the Lom- 

ards. Ravenna, with the adjacent part of the Romagna, now the States 
of the Church, the subordinate provinces of Rome,t+ Venice, Naples and 
the Islands of Sardinia and Corsica alone remained to acknowledge 
the government or the law of the successors of Justinian. Even this 
lasted less than two hundred years; the Pope soon arose to torment 
the Emperor and the Exarchs. The date of the Pontificate of Grego- 
ry the Great, is 590, 604. In 752 the Exarchs were finally rooted 
out by the Lombards, and in 754 Pepin appears on the stage as the 
deliverer of Christendom, and the founder of that great power which 
for upwards of ten centuries has occupied the seat of the Caesars, and 
often wielded a power more formidable than theirs in the plenitude 
of their dominion. 

Now we know that the Lombards, like the Franks, were lawgivers 
themselves, and paid far less respect than Odoacar or Theodorie to 
Roman legislation, and that, as far as their own people was concerned, 
they certainly intended to supplant or supply the > padi system. 

It is true undoubtedly, as originally shown early in the last century 
by Antonio d’Asti, of Naples, and conclusively established by Sa- 
vigny in this, that the Roman law never disappeared from Europe ; 
that the story of the discovery of the Pandects at Amalfi is but a fable, 
and that the principles of the old Roman law—the law of Gaius, Pa- 
pinian, and Paul, Oipian and Modestinus, the immortal Five; of the 
Gregorian, Hermogenian, and Theodosian Codes—the law, in short, 
from which Justinian made his Compilations—survived the wreck of 
the Roman empire in western Europe, and was more or less directly 
recognized by the rudest of the barbarian conquerors. 





* Justinian’s Pragmatic Sanction was published in 554, but Savigny ch v. § 105, fixes 
the precise period of the re-establishment of his power in 555. 


+ Mr. Cushing says, p. 118, that in the time of Theodosius there was but a single Schoo? 
of Law in the Western Empire; that it was at Rome, and that it did not survive the inva- 
sion of Italy by the Barbarians. He gives no authority. 


t Hear the reasons which Rothar, the king of the Lombards, gives for publishing his 
laws, about the middle of the 7th century: (Savigny, eh. v., § 118:) “Jn nomine Domini 
incepit edictum quod renovavi cum primatibus meis judicibus, Ego in De nomine Rothar rez vir 
excclentissimos * * * * quanta pro subjectorum nostrorum commodo nostra: fuit 
sollicitudinis cura vel est, subter adnexus tenor declarat precipue tam propter assiduas fati- 
gationes pauperum quam etiam propter superfluas exactiones ab his qui minorem virtutem 
habent et in unum providemus volumen complectandum quatenus liceat unicurque salva lego 
et justitia quiete vivere.” And then follow the barbarous Weregilds, fixing the value of 
life and limb, fingers, toes, noses, dc. “Si in facie plagaverit componat ei solidos duos—si 
nasum absciderit componat solidos octo” (§ lxxxi.) Muratori Scrip. Rer Ital. Vol. I. p. 2, 
pp. 1 to 92. 
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It is especially true that the curious system of personal laws alluded 
to and explained by Mr. Cushing, p. 126, largely contributed to this 
result; but it is nevertheless equally true, as we have stated, that the 
Justinian Compilations—the Civil Law as we alone know it—what we 
exclusively eall the Roman law—can scarcely, if ever, have been 
adopted as such, and received as the sole and absolute legal authority 
in but a very small portion of the Western Empire, and that but for a 
very short period. Savigny expresses the proposition in a brief phrase: 
* The Compilations of Justinian were destined especially for the Em- 
pire of the East.” Chap. 1,§ 5. Gibbon, with his usual discernment, 
says: “Thus by a singular coincidence, the Germans framed their art- 
“less institutions at a time when the elaborate system of Roman Ju- 
“risprudence was finally consummated.” 

The second chapter of Mr. Cushing’s work is entitled “ Distinction 
between Legislation and Jurisprudence,” and is open to a good deal 
of observation. Mr. Cushing devotes twenty pages to the definition 
of these two terms, Legislation and Jurisprudence. We do not see 
that, in a short elementary treatise on a particular branch of the sci- 
ence of law, such a discussion is at all necessary, or even appropriate. 
But we object more particularly to the definitions adopted by Mr. 
Cushing. “Laws,” says Mr. Cushing, p. 10., “are of three kinds: 
* First, legislative acts; second, customs or usages; and third, the pre- 
“cepts of natural right.” To this proposition, regarding Jaw as a sy- 
nonyme for a rule of conduct, there is no particular objection, except 
that it omits the whole body of judicial law, and that the order is evi- 
dently inverted. In the natural order of events, the precepts of natu- 
ral right (so far, indeed, as they are adopted and incorporated into the 
municipal law) precede customs, and these again come before legisla- 
tive acts. But Mr. Cushing proceeds, p. 13, “The laws of all civil- 
“ized countries are composed of these * at elements * * * * 
“The term legislation, though ordinarily restricted in its signification 
“to the act of making a law or a cede of laws, is sometimes used to 
“denote the whole body of legislative acts, of whatever name or ori- 
“oin, and may not improperly be extended to embrace the entire mass 
““of what are denominated laws, taken collectively. It is in this lat- 
“ter sense that it is here distinguished from jurisprudence.” In other 
words, then, according to Mr. Cushing, the legislation of a country is 
to be taken to mean the statute law, customs or usages, and the 
precepts of natural right, so far as they are adopted and recognized 
as obligatory, to the exclusion of all other branches of the science of 
justice. Now we apprehend that this is an error. The word legisla- 
tion has, we suppose, two distinct meanings; but neither of them that 
a one which Mr. Cushing has adopted, to the exclusion of all 
others. 

First, legislation means the act of making laws, legem ferro ; this, 
aceording te Mr. Cushing, is its ordinary signification. Second, legis- 
tation means the body of written law premulgated by any partic 
body, as we say the legislation of Congress, of Parliament, &c. 
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This is the way in which Mr. Cushing says the word is “ sometimes 
used ;” but we believe that not a solitary instance can be cited where 
the word legislation is employed as Mr. Cushing applies it, to embrace 
statute law, customary law, and natural precepts, and at the same 
time to exclude judicial law, procedure, and the administration of jus- 
tice. There is no authority for the innovation, nor do we see any- 
thing gained by it. It is using the word in a sense much more com- 
prehensive than has ever been given to it, and only likely to create 
confusion. : 

So much for legislation. Next comes the definition of jurispru- 
dence. Mr. Cushing proceeds, (p. 13,) “ Having thus explained what 
“is meant by legislation, the meaning of the term jurisprudence will 
“now be considered. The primary purpose'of a system or code of 
“laws is to provide those who are subject to its jurisdiction with rules 
“ of conduct by which to govern themselves in all affairs of life which: 
“ may become the subject of legal relations. * * The secondary pur- 
“‘ pose of the law is to furnish rules for determining what legal rights 
“and duties have been violated, and what ought to be done in order 
“ that those whose legal relations are disturbed may be placed as near 
“as may be in the same situation in which they eal have stood if 
“the rules of civil conduct had been observed,” p. 14. * * “The prin- 
“ciples developed and established in the practical application of the 
“law, properly so called, constitute what is denominated jurispru- 
“ dence,” p.21. “ Legislation is the establishment beforehand of those 
“ general principles: by which civil conduct is to be regulated, and 
“jurisprudence consists of those principles which are developed in the 
“ application of the power to particular cases, (p. 21.) Jurisprudence 
“is therefore the complement of legislalion ; it supplies what is left 
“ unprovided for by the latter in the administration of justice, and the 
“two together constitute the legal policy of a State,” p. 22. 

Now we are equally at a loss to understand the source of this defi- 
nition. Legislation is, according to Mr. Cushing, the whole body of 
the rules of conduct recognized as law, whether statute, usage, or 
natural justice. Jurisprudence, according to him, is the application 
of these principles to given cases, and must therefore embrace judicial 
law, the great head of procedure, and the administration of justice ; 
full of details, thorny and repulsive to the theorist though of infinite 
value and interest to the practical lawyer. But we ransack our memory 
and our books in vain for any authority for any such definition of 
jurisprudence. Jurisprudence confined to judge-made law, as it is 
called, procedure and the ministerial functions of juries, clerks and 
sherifis!' Since when, how, where was jurisprudence so curtailed of 
its fair proportions? ~ 

We had supposed that if anything was settled it was that jurispru- 
dence was the largest and most comprehensive term in the language 
to express knowledge of law—the science of law in.all its ramifications 
and details.—Statute, customary, judicial, procedure, administration, 
everything. Where does Mr. Cushing find his authority for razeeing 
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this venerable and all-embracing phrase to the “complement” of 
legislation. No authority is cited, and there is certainly nothing in 
the etymology of the word to warrant it. Prudens is providens ; the 
juris prudens is the juris peritus, the jure consultus, the man skilled 
in Jaw, not in any part of law, not any “ complementary” or ancillary 
branch of the science, but the whole. Cimon had, says Nepos, 
magnam prudentiam cum juris civilis tum ret militaris, ( Vita 
Cimonis, $2.)  Attilius prudens esse in jure civili putabatur, says 
Cicero (de Amicit, § 2.) So it is in the dictionaries, jwrisprudentes, 
jurisperiti, jgureconsulti, Lawyers, jurisconsults; Bailey’s Faccio- 
lati and Foreellini. Jurisprudence, the skill or knowledge of law; 
Richardson. In other languages; jurisprudencia, ciencia del derecho; 
Span. Dict’y of Academy. Jurisprudence, science de droit, French 
Dictionary. Hear old Ulpian in the Digest: jurisprudentia est 
divinarum humanarumque rerum notitia, justi atque injusti scientia. 
Inst. Lib. I, Tit. I, § 1. 

We deny utterly, that the term jurisprudence was ever used, or 
with any propriety can be used, to signify anything but the know- 
ledge or science of the whole body of law; to dwarf it to ju- 
dicial law, to procedure, ‘or the administration of justice,—in Mr. 
Cushing’s words, to the “complement” of legislation,—is an entire 
confusion of terms. At page 88, Mr. Cushing seems to have forgot-’ 
ten his own definition; for he says, that prior to the twelve tables, 
“ the Romans appear to have been governed by customs and unwrit- 
ten laws which, to a considerable extent, corresponded with those 
which we have denominated jurisprudence,” just before, however, “cus- 
toms and unwritten laws” were a part of legislation. This, perhaps, 
is only a slip. But it shows the danger of disturbing the mean- 
ing of well-settled phrases. 

The importance of correct and well-settled definitions cannot be too 
much urged. When a word belonging to a science so highly techni- 
cal as the law has acquired a settled signification, it is extremely un- 
desirable to disturb it ; and in the case before us, it is to be the more 
regretted, because Mr. Cushing has based the divisions of his entire 
book on these new definitions. Chapter III is Roman legislation an- 
terior to the time of Justinian. Chapter IV is Roman jurisprudence 
anterior to the time of Justinian; and if we are right as to what the 
words really do mean, this arrangement must certainly be considered 
unfortunate. These two chapters again illustrate the matter. Chap- 
ter IIT, on the ante-Justinian legislation, contains an account of the 
laws of the twelve tables,—laws made by the people, by the senate, 
and imperial constitutions ; while chapter IV, on the ante-Justinian 
jurisprudence, is confined (1) to the symbolical acts; (2) actions of the 
law; (3) formulas ; (4) Praetorian law ; (5) the juris-consults ; (6) rival 
sects or schools ; (7) law of citation ; and (8) imperial rescripts or de- 
erees. Now, the three first of these heads belong to procedure,—the 
five last are substantially judicial law ; and we ask again, with aston- 
ishment, how can jurisprudence be limited to practice and judicial 
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law,—and how, in an examination of Roman jurisprudence, can the 
written law be left out? Protestando, therefore, once more our utter 
hostility to this use of the terms legislation and jurisprudence, we pro- 
ceed. 

We are not sure that Mr. Cushing fully appreciates the position of 
the Twelve Tables in the Roman system anterior to Justinian. 

Mr. Cushing says, p. 35, “ that the legislation of the Decemvirs, at 
the time of Justinian, had become so entirely superseded by the juris- 
prudence of several centuries, that it existed only in fragments, as 
quoted or referred to in ancient authors.” That such is now the case, 
is undoubtedly true, and a fact familiar to those who are acquainted 
with the laborious efforts of Haubold and Dirksen to restore this body 
of law; but that it was the case at the time of Justinian, appears 
very unlikely, from the estimate in which the Twelve Tables were 
held by the lawyers of Rome. 

Livy, in a passage cited by Niebuhr, expressly says, “they were 
the fountain-head of all law, public and private.”* 

Cicero, in a passage often quoted, declares his high sense of their 
value, though all the world were of a different mind. /remant omnes 
licet, he considers them superior to the whole body of philosophy.t 

Now, if this, in the time of Augustus, was the estimate of the Twelve 
Tables, it is not at all likely that they altogether disappeared before 
the time of Justinian. Mr. Cushing cites no authority, and Savigny 
is directly the other way. He says, repeatedly, that till the period of 
Justinian the Twelve Tables were one of the great fundamental elements 
of the Roman system.{ “A political revolution introduced a funda- 
“mentallaw. * * t is in this sense that the 12 Tables 
“ were the basis of the Civil law to the time of Justinian.” Again, 
“The law of the Twelve Tables and the edict of the Praetor—such 
“ were to the end of the republic the most important of the sources of 
“ positive law ;” and again, in enumerating the sources of law at the 
beginning of the 5th century, he says, “they were for the theory of 
“the law, the old decrees of the people, the Senatus Consulta, the 
“ edicts of the Roman magistrates, the Constitutions of the Emperors 
“and the unwritten customs. The Twelve Tables continued to be the 
“ basis of law. Everything was connected with them either as com- 
“ plement or modification.’ 

It would be idle to talk of a basis of law existing only in the dis- 
jecta membra, which are all that we have of the Twelve Tables, and 
we cannot doubt that Savigny considered them as existing in 
their integrity till the 5th century. That between that time and the 
middle of the sixth, the epoch of Justinian, they should have totall 
disappeared is a supposition scarcely to be entertained. We should 





* Lib. III, 34. Fons omnis publici privatique juris. Niebuhr, Hist. of Rome, vol. II, p. 
130. 
+ Cic de Oratore, I, 43, 44. 


+ Hist. of the Roman Law in the middle ages. Chap. 1, § 1. q 3. 
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be glad to have the authority on which Mr. Cushing relies for his 
statement as to their destruction. 

As to the jurisprudence of the Roman system before the Twelve 
Tables we may here observe that Mr. Cushing’s remark, p. 85, “that 
“before the enactment of the Twelve Tables the Romans appear to 
“have been governed by customs and unwritten laws,” is at variance 
with Niebuhr’s assertion, (vol. 2, p. 155, n. 756,) “that the Twelve 
“Tables are nothing more than the ancient statutes consolidated ;” 
and to the account which Mr. Cushing himself gives, p. 27 and 28, 
of the laws of Servius Tullius and the Papirian law. 

The description of the Roman practice in chapter IV. is useful and 
interesting. In truth, the analogies between the Roman practice and 
the English administration of justice are most curious. The Romans 
appear to have gone through the same stage of forms and symbols 
from which the English law is just now finally emerging. It is sup- 
posed the system was carried in Rome to a greater extent, thoug 
with the livery of seisin, the mysterious virtues of a seal, and the mar- 
vellous efficacy of forms of action in our mind, it will hardly do for 
us to turn up our noses at the manus or the nexus, the vindicta or the 
spondeo of old Rome . 

But the similarity of furms and their importance is not the only 
curious analogy. ‘The resemblances in the administration of Roman 
justice in the age of Cicero, the golden age of the Roman law, with 
those of our own system are most striking—and we cannot doubt that 
they are owing in both cases to the same origin—the jealousy of 

ower or the popular spirit which has always, more or less, entered 
into the English law. So the power of deciding causes under the 
system of the Formula was, as with us, not entrusted to any one 
authority. The Magistrates brought the parties before him, framed 
the issue, and gave the directions or the charge ; but the cause was 
tried by the Judea, called in like our jury, to divide the authority 
And as the Republic recedes and disappears, the Formula and the 
Judex recede with it, till the despotism of the empire annihilated 
both oral and public procedure. 

Chapter IV of Mr. Cushing’s work is throughout an interesting one, 
and contains one of the best accounts that we recollect seeing in 
English, of the rival schools of the Proculeians and Sabinians. 

Chapter V is a brief analysis of the Justinian compilations. 

Chapter VI gives the Law Schools of the time of Justinian, the 
Legislation of the Conquerors of the Western Empire and the Basilica. 
The Barbarian Codes are full of interest, and have been profoundly 
studied by Guizot, Thierry, and their school of modern historians ; but 
they do not belong to Mr. Cushing’s subject, and he refers to them 
but: very briefly. 

Chapter Vit. is the History of the Roman Law since the time of 
Justinian. ; 

Chapter VIII is a useful chapter on the contents of the Justi- 
nian Compilations, and the mode of referring to them. 
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The readers of Gibbon will recollect his droll and solemn note: 
“ The civilians of the darker ages have established an absurd and in- 
“ comprehensible mode of quotation, which is supported by authority 
“andcustom. * * * * [have dared to adopt the simple and 
“ rational mode of numbering the book, the title, and the law.”* 

Chapter IX is a useful chapter on the study of the Roman Law. 

Mr. Cushing appears to us hardly to give sufficient prominence to 
the two great branches of Jus Civile and Jus Gentiwm. The only 
notice of the distinction occurs in this Chapter IX on the “ wézlity .of 
“ the study of the Roman Law,” where it is out of place: it belongs 
to Chapter IV, on Roman Jurisprudence anterior to Justinian, nor is 
sufficient space given to it. 

Mr. Sandars, in the excellent preface to his recent edition of the 
Institutes, thus speaks: § 14, “The conquest of Italy and the gradual 
“ spread of Roman Empire naturally altered the character of the legal 
“system. A branch of law almost entirely new sprung up, which 
“ determined the different relations in which the conquered cities and 
* nations were to stand with reference to Rome itself.” * * * * 
“But the contact of Rome with foreign nations produced a much 
more remarkable effect on Roman Law than the introduction of a 
new branch of law regulating the position of subject nations. It 
wrought, or at least contributed largely to work, a revolution in the 
legal notions of the Roman people. It foreed them to compare 
other systems with their own, and to appeal to the higher law (?) 
* which lies at the foundation of national laws, and the comprehen- 
*¢ sion of which is necessary to reconcile and harmonize the diversities, 
*‘ which different systems of national law necessarily exhibit. In the 
“language of the Jurists, it brought the Jus Gentiwm, the law of 
“nations, side by side with the Jus Civile, the municipal law of 
“ Rome.” + 

Chapter X, with its remarks as to so-called Law of Bailment, serves 
as a very fitting and appropriate illustration of many parts of Mr. 
Cushing’s work. 

We have not hesitated to express our objections to Mr. Cushing’s 
terminology, but our objections are made in all frankness and friend- 
ship, nor do they affect the general merits of his work. It is simply 


n 


* Chap. XLIV. 





+ Mr. Sandars’ work is one of great value, and well worthy of special and elaborate 
notice. Mr. Cushing refers to it as passing through the press at p. 179 in note. 


t As to the importance and practical application of the doctrine of Culpa, Mr. Cushing 
has, at p. 200, fallen into an error, which it is important to notice. He quotes, as 
from Titius ad Lauterbach, a remark that he had in 36 years practice never known a single 
case growing out of the degree of Culpa, and says that is cited in the preface to Hasse’s 
work on the subject. If Mr. Cushing looks once more at the preface to Hasse’s work, 
(Pref. p. 10,) he will, we believe, immediately observe that the remark is not of Zitius, but 
Hépfner—that Hasse calls it slightingly a naive ansserung, and that he only cites it to deny 
and refute it. Indeed it would have been very singularly absurd at the outset of a work 
of 600 pages on the Cu'pa, for Hasse to begin by informing his readers that the whole dis- 
cussion was of no practical value. 




















THE NEW YORK LEGAL OBSERVER. 299 


U. S. Circuit Court.—The Steamboat Isaac Newton—Collision. 








and plainly written, and well adapted for the purpose which he 
professes to have in view, to excite students to drink deep at the 
original fountains. We cordially recommend it to the students of 
law, old and young. In the civil law, we are all children—we all 
stand in need of instruction, and we should all be grateful to any one 
of our number who goes out of the beaten track of every day profes- 
sional pursuits to rekindle our interest in the principles oe | bintiey 
of our science, to re-people the old Basilica, to awaken the echoes of 
the Forum, to give us a fresher and newer insight into the law and life 
of the once masters of the world. 

Let us then from time to time forget the stock market, and cease to 
inquire the price of lots; praetermit the examination of the last 
decision on the last amendment to the Code, and for an oceasional 
hour imbibe the lessons of law, reason and experience from the voice 
of Ulpion, enter the schools of Gaius and Papinian, and reverentially 
listen to the grave responses of Paul and Modestinus. 








U. 5. Circuit Court. 
[Southern District of New York.) 
September, 1854. 

ON APPEAL 


Before the Honorable SAMUEL NELSON, Circuit Judge. 


THE STEAMBOAT ISAAC NEWTON. 
COLLISION, 


Held, That where a steamboat exculpated herself from all fault in a collision with a vessel 
under canvass, and it appeared that the collision had been caused entirely by a want of 
prudence and good seamanship on the part of the sailing vessel, the latter had no right 
to claim damages. 


The facts appear in the decision of the Court. 
E. 0. Benedict and C. Van Santvoord, for the Libellant. 
H. Cowles, for the Steamboat. 


Netson, 0. Judge.—This libel was filed to recover the value of a 
cargo of flour and corn on board the schooner Hero, which was sunk 
by a collision with the Zsaae Newton on the morning of July 17, 1850. 
The schooner had put out from her wharf early in the morning, but 
there being very little wind, had made but very little progress, and 
was about three quarters of a mile from the wharf, when the steamer, 
coming into her berth, struck the schooner, and sunk her. Judge 
Judson,.in the District Court, held that the steamer was not in fault, 
but that the collision was caused by the carelessness of those on board 
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the Hero, in placing the schooner in the way of the steamer, and from 
that decree the libellants appealed. 

1. I am unable to discover from the proofs, any want of skill or 
diligence in the management of the steamboat, nor any oe for im- 
puting fault to her in coming into her berth; I think it would be 
unjust to charge her with the consequences of the collision. 

2. On the other hand, it seems to me there was a warit of prudence 
and good seamanship on the part of the master of the Hero at that 
hour in the morning, and with the wind as it was, in not looking out 
sharper for the steamboat, kuowing, as he must, that she was expected 
every moment to arrive from Albany. It seems to me, with proper 
caution, the schooner need not have been in a position where a colli- 
sion was unavoidable. I do not think, under the circumstances, the 
steamboat was bound to see the Hero before the former came around 
the stern of a brig, and was entering between this and other vessels. 


Decision affirmed. 








WH. S. Circnit Court. 


(Southern District of New York.) 
September, 1854. 
ON APPEAL. 
Before the Honorable SAMUEL NELSON, Circuit Judge. 


THE STEAM PROPELLER CITY OF NEW YORK. 


Held, thet where a steamer is chartered for a voyage, and becomes in distress for fuel, that 
the master assent to a supply procured by the purser, who was only agent for the 
charterers binds the vessel, notwithstanding the party prescribing the supplies was 
informed of the charter. 


The facts appear in the decision of the Court. 
F. F. Marbury, for the libeilants and appellants. 
Betts & Donohue, for the claimants and appellees. 


Netson, J :—This suit was brought by the libellants to recover 
for 130 tons of coal furnished to the steamer. They had sent out the 
coal to Chagres in the schooner James R. Bayard, Captain Thompson, 
for sale. The propeller having been chartered by Haight & Palmer, 
of this city, put into Porto Cabello, and there purchased the coal of 
Captain [hompson. The purser paid him for it $1,000 down, and for 
the balance—$1,080—gave him a draft on Haight & Palmer, who 
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having failed and abseonded, did not pay the draft, and this suit was 
commenced against the vessel to recover the balance due. Judge 
Betts, in the District Court, held that the sale was not made on the 
credit of the ship, and dismissed the libel, for which decree this 
a en was brought. 

am strongly inclined to think that Haight & Palmer, the charter- 
ers in this case, are to be deemed owners for the voyage; and if so, 
the purser of the ship, who was their agent, was competent to bind 
the ship for the necessary supply of coal at Porto Cabello ; and this, 
although the person furnishing the supplies knew of the charter, and 
that, according to its terms, the charterers were bound to furnish coal 
for the voyage. 

Upon any other rule, the master or agent of a vessel in a foreign 
port, in distress, would oftentimes find himself unable to procure the 
necessaries essential for his relief, the voyage might become broken up 
for want of supplies, or the ship go to decay in port for want of 
proper repairs, 

I have seen no case when this knowledge on the part of the person far- 
nishing the supplies, or making repairs under the circumstances stated, 
affect the right of charge upon the vessel as security for thé payment. 
The right to charge the general owner personally, is a very different 
question. 

But admitting that the charterers were not owners for the 
voyage, and but hirers of the use of the vessel to carry passengers and 
freight, and that the general owners had the possession and navigation 
of it, the charter party resting in covenant, and not in a letting of the 
ship, in my judgment, the result must be the same. 

‘The proof shows that the ship was out of coal, and went to Porto 
Cabello, it may be properly said, in distress, for supplies, and without 
which she could not have performed her voyage. Under such cir- 
cumstances, I cannot doubt but that the coal, if procured by the mas- 
ter, would become a charge upon the vessel according to the settled 
maritime law. 

It is true the claimants seek to exonerate her upon evidence by the 
purser, who was an agent of the charterers, that he contracted for the 
supply of coal, and not the master; on the contrary, that the master 
repudiated the purchase for himself and the ship. The master has 
not been examined, the defence in this respect being allowed to rest 
upon the evidence of the purser. He is contradicted by the captain 
of the coal ship, who made the sale, and according to whose evidence, 
all parties were given to understand, expressly, that the vessel would 
be looked to in case of failure to pay the draft on Haight & Palmer. 
The purser contradicts himself in several parts of his evidence, and in 
other respects it is not calculated to inspire confidence. THe testifies, in 
the first place, that Captain Thompson did not tell him at the time he 
consented to take the draft, that he should look to the vessel if it was 
not paid; but afterwards is obliged to admit that he did. Ile also 
testifies that he had sufficient funds on board to pay for the coal and 
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for other expenses of the voyage, but afterwards shows that in this he 
was also mistaken. 

I think the evidence of Thompson entitled to the most credit, and 
according to that the master of the steamer participated, or should be 
regarded as participating in the purchase. 

He was present when the contract was made for the coal, and when 
the draft for the balance of the purchase money was accepted; and 
according to the evidence of Captain Thompson, he agreed to accept 
it only on the condition that the ship should be liable if the draft was 
not paid at maturity. It is true, the master was silent, but the infer- 
ence naturally drawn under the circumstances must have been that he 
acquiesced in the condition. 

3. The whole of the proofs show that the sale was made and draft 
taken, in expectation, on the part of Captain Thompson, that the ship 
would be liable for the balance of the coal unpaid, if the draft was 
not paid at maturity. This is ndt even contradicted by the evidence 
of the purser. That evidence seeks to repel the effect by establishing 
the fact that the master gave notice at the time that the vessel would 
not be considered as-liable. On this point, in the absence of any 
evidence of the master, I think that of Captain Thompson entitled to 
the most weight, for the reasons already stated, and according to 
which the credit was given to the vessel. 

I must, therefore, reverse the decree. below, and decree the vessel is 
chargeable for the balance due for the coal, with reference to the 
clerk, if necessary, to ascertain the amount. 














Supreme Court. 
Before MITCHELL, P. J., and ROOSEVELT and CLERKE, Justices. 


Tracy v. TarmacE, President of Tue Nortn American Trust AND 
Banxine Company. 


CONSTRUCTION OF FREE BANKING LAW. 


The Free banks have authority to discount or to buy at a discount the bonds, notes, or 
other evidences of the public debt of a State, as well as of the private debts of individ- 
uals or corporations. 

They are not forbidden from giving their engagements on time, provided such engage- 
ments are not adapted, nor intended, to circulate as money. 

They are not bodies corporate within the meaning of the Constitution or the General 
Banking Law. 

Nor are they subject to penal regulations involving forfeiture or imprisonment, enacted 
in reference to corporations proper. 


The facts appear in the opinion. 
Roosrevett, J.—Among the claims presented for liquidation to the 


Receiver of the late North American Trust and Banking Company 
was one on behalf of the State of Indiana, for $175,000, in the form of 
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eighteen certificates of deposit, of the denominations of nine and ten 
thousand dollars each, dated January 2, 1841, and payable with in- 
terest at periods varying from five to twenty-two months after date. 
These certificates, it appears, were renewals of others previously 
given, and those again traced their origin to a written agreement of 
the 18th of January, 1839, between the Trust Company, a free batik 
formed under the general law, on the one part, and the Morris Canal 
Company, acting (according to the testimony) as agents for the State 
of Indiana, on the other. It was an agreement on the one part, with- 
out reference to any particular purpose, to sell twelve hundred 
“ Bonds of the State of Indiana,” and on the other to give in pay- 
ment the “negotiable obligations” of the Trust Company, payable, 
not on demand, but on time, with interest—the lowest denomination 
of which (the highest being $150,000) need not, by the terms of the 
agreement, have been less than $24,750. Such an agreement, says 
the Receiver, was an unlawful dealing by a corporation in public 
stocks, and an unlawful issuing by a corporation of a prohibited 
species of bank notes; and no rights, therefore, cognizable by a 
court of justice, can accrue from it. 

To understand the point of the Receiver’s objection, and of the an- 
swer to it, a brief recurrence to certain matters of public history is 
necessary. 

For many years prior to 1838, the business of banking in this State was 
a chartered monopoly, made so by various express statutory provisions, 
denominated collectively the Restraining Act. This act, under severe 
penalties, prohibited almost every branch of banking to any person, 
company or partnership, not specially authorized by corporate char- 
ters doled out, from time to time, by successive Legislatures to suc 
cessive political or personal favorites. The granting of these charters, 
as may readily be conceived, in time became a great abuse, so much 
so that the Convention which was called in 1821 to revise the State 
Government, inserted in the then new Constitution a provision re- 
quiring thereafter “ the assent of two-thirds of the members elected 
to each branch of the Legislature to every bill creating any body po- 
litic or corporate.” Favoritism, nevertheless, fortified as it was by the 
Restraining Act, still continued, with its attendant corruption, until 
public dissatisfaction became so strong and so universal that the Le- 
gislature were at length compelled to extirpate the root of the evil. 
Accordingly, on the 4th February, 1837, so much of the Restraining 
Act “as prohibited a person or association of persons not ineorpo- 
rated from keeping offices for the purpose of receiving deposits or 
discounting notes or bills” was repealed. And on the 18th April, in 
the following year, the whole system was remodelled, and the busi- 
ness thrown open to general competition by the passage of a law 
entitled, “An Act to authorize (instead of restraining) the business 
of banking.” Under this act, on the 18th of July, 1838, twenty in- 
dividuals, invited by the liberal character of its provisions, formed 
themselves into an association, or partnership, for which they assumed 
the name or style of “The North American Trust and Banking Com- 
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pany.” The “ Association” thus formed, construing the act, which 
authorized their formation, as expressly intended not to perpetuate 
but to abolish the principle of corporate monopoly, and to restore in 
a great degree the natural system of free banking, (it was popularl 
called the Free Banking Law,) in January, 1839, as already stated, 
entered into a written contract with the agents of the State of Indi- 
ana, as any other company of individuals might have done, for the 

urchase from them, on credit, of $1,200,000 of State bonds; which, 
unmediately after, were delivered to, received by, and appropriated 
to the use of the company, and the whole purchase money, from time 
to time, as it fell due, regularly paid, except a balance still outstand- 
ing of about $175,000. This balance, in any form, or to any extent, 
the Receiver now refuses to recognize, insisting that the contract, out 
of which it arises, being, as he contends, prohibited by law, the as- 
sociation, as a consequence, were under no obligation either to pay 
for or return the bonds to the State, or to account for any portion of 
their avails. The whole case, it will be seen, on the part of the 
Receiver, (and here, it seems to me, is the error,) rests upon the as- 
sumption that whatever the Legislature may have called these part- 
nerships, or whatever may have been the legislative intention as to 
their character and denomination, yet being in reality corporations, 
they are, and must be, xolens volens, subject to all existing prohibi- 
tory enactments, whether constitutional or merely legislative, affect- 
ing that kind of legal existences. 

‘Now, whether the free banks are corporations or quasi corporations, 
or only associations possessed, like limited partnerships, of certain 
corporate attributes, Is to my mind, for the purposes of the present 
argument, quite immaterial. The only question is (all constitutional 
difficulties having been disposed of) did the Legislature in forming 
them, or rather, in authorizing their self-formation, intend that certain 
penal provisions of law, previously enacted to govern the action of 
chartered banks, (undisputed corporations,) should apply to these 
new forms of limited partnership; and is that intention, if entertained 
by the law-making power, expressed in a manner so clear as to re- 
quire no implication or interpretation to discover it; the rule being 
inflexible, and as just as it is inflexible, that penal enactments, when 
not precisely clear, admit of no extension by judicial inference. To 
me it seems obvious, as well from the wording of the free banking 
law, as from the whole history of its origin, progress and final passage, 
that no such intention was entertained by the Legislature, and for the 
reason mainly, that they wished, as was indispensable, to avoid an 
application of the provisions of the then Constitution, which precluded, 
according to the universal understanding at the time, the creation or 
authorization of corporate bodies by any general law. (See Assembly 
Documents of 1838, No. 122, and the case of Beers and Warne, 22 
Wendell, 103.) They accordingly, with an almost hypercritical cau- 
tion, whenever speaking of the contemplated partnerships, denomi- 
nated them “associations of persons,” and in their organization, made 
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none of the usual provisions for “ directors;” allowed no suits or 
conveyances except by, to, or against the President for the time being, 
and by his natural or individual name; superseded the old-fashioned 
term stockholders by that of shareholders; and instead of assuming 
that all or any of the existing regulations in regard to corporate 
bodies, would of necessity apply to the new associations, selected from 
among these regulations a few deemed suitable and proper, and ex- 
pressly declared that those so selected (thus sient rejecting all 
others) should be binding upon these associations, “in the same man- 
ner as upon any (not any other) moneyed corporation;” and in a 
whole series, from year to year, of subsequent statutes, uniformly 
spoke of “incorporated banking institutions within this State,” 
(see particularly Act of May 7, 1839,) as distinguished and different 
from and not synonymous with “ associations authorized to carry on 
the business of banking by virtue of the Act of April 18, 1838.” 
What right, then, for the purpose of applying, not constitutional re- 
strictions, but legislative penal enactments, have the judiciary to say, 
not merely that these “associations” are, but that they shall be 
deemed * bodies corporate,” when the Legislature have said—and 
said clearly and repeatedly, by the most unavoidable implication— 
that they shall not. True, it 1s not competent to the Legislature to 
compel a Judge, as has been said, to make a thing white which in its 
nature is black; but it is competent to that department of the 
government to declare, and the judiciary will be bound by the de- 
claration, that even a negro, black as an original Hottentot, shall, in 
the eye of the law, be deemed to be and have all the rights and privi- 
leges of the whitest specimen of the Circassian race. It is a mere 
question in that respect, of legislative intention. The Legislature, 
even as against undisputed corporations, had a perfect rtght to repeal 
absolutely any or all of these penal laws, and, of course, as against 
the new “associations,” to declare that, unless where specially ap- 
plied, they should not be applicable. This, in effect, they have done, 
by declaring, in terms of the most pointed implication, that the free 
banking associations were not, and in no event should be deemed to 
be “ bodies corporate or politic,” but banking partnerships, with all 
the rights of natural persons, except as to issuing bills or notes to be 
put in circulation as money, and upon their compliance with the di- 
rections prescribed by the act, with only a limited liability for part- 
nership debts. 

The late Supreme Court, notwithstanding the clear and undoubted 
evidences of the legislative intention, in two cases, soon after the pas- 
sage of the Free Banking law, held, as in that view, and that view 
only, they had a right to hold that these associations, in spite of legis- 
lative definition to the contrary, were in fact bodies corperate, with- 
in the prohibition of the Constitution. In the Court of Errors, how- 
ever, on an appeal to the higher jurisdiction of that tribnnal, and 
after the most elaborate discussion, an opposite conclusion was subse- 
quently arrived at, as distinctly expressed in a specific resolution (see 
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23d Wendell,) adopted 22 to 3, declaring “that the Associations or- 
ganized (under the — law,) are not bodies politic or corporate 
within the spirit and meaning of the Constitution.” 

The general banking law, under which the free banks are established, 
contains no provision expressly allowing, or expressly prohibiting, by 
that particular designation, the poe of “State bonds.” Fourteen 
of its sections are devoted entirely to securing the community, by pro- 
per safeguards, from losses which might arise, as they had too often 
arisen, out of a vicious paper currency—the remaining eighteen al- 
most entirely to the removal of the then existing and much complain- 
ed of monophly character of the previous New York banking system, 
which, while it corrupted the Legislature, denied to the great mass of 
people the exercise of their just and natural rights. By the first sec- 
tions, notes intended for circulation as money, were to be engraved 
under the direction of the Comptroller, and countersigned in his office 
with a uniform signature, and secured by a deposit, with qm, of pub- 
lic stocks, or of mortgages on real estate. By the other Sections, the 
restraining act was to a great extent repealed, and the limited part- 
nership act, in effect, enlarged; giving to the members of the new 
“associations,” upon complying with the prescribed conditions, not 
only exemption from any liability beyond their share of the common 
stock, but also the faculty of transmitting such share, with its attend- 
ant responsibilities, to others, without involving a dissolution of the 
firm. Contrary to the previous restrictive policy, any person might 
now “establish offices of discount, deposit and circulation,” and “ as- 
sociate,” or, in other words, form partnerships for that purpose—such 
associations to have “ power to carry on the business of banking,” and 
the “ incidental. powers” necessary for the management of such busi- 
ness. Under this act, and not under any charter of incorporation, the 
North American Trust and Banking Company was organized, It was 
authorized, among other things, therefore—tor such are the terms of 
the act—“ to discount,” not only bills and notes, but ‘ other evidences 
of debt,” without restriction, and to loan money on any kind of secu- 
rity, “real” or “ personal.” Now, “to discount” includes “ to buy ;” 
for discounting, in most cases, is but another term for “ buying at a 
discount.” (See Richardson’s Dictionary.) And what is a bill? ‘Ja- 
cobs, in his Law Dictionary, defines a bill to be “a common engage- 
ment for money given by one man to another, being sometimes with 
a penalty, called a penal bill, and sometimes without a penalty, then 
called a single bill, though the latter is most frequently used.” “ By a 
bill,” says he, “we ordinarily understand a single bond without a 
condition.” Consequently the Company, under the power of “ dsi- 
counting bills,” were authorized to buy bonds, especially single 
bonds ; which, (if we may assume as proof matter of public notoriety,) 
is the precise form of these State securities. They are simple acknow- 
ledgments of indebtedness and promises or engagements to pay, 
interest, at a future specified period. They are seldom even under 
seal ; although a “ bond under seal” without a condition is none the 
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less a note or bill, being denominated in law a “sealed note,” or 
“single bill.” _ 

The sealed notes in question are made, it is true, by a State, and not 
by an individual. 

But the Act does not limit these associations to the purchase of 
notes of individuals. The power granted by it is general and without 
restriction, to discount any bills or notes. Had the Company, under 
this power, discounted a bond of the City of New York, no one, I 

resume, would have doubted the legality of the Act, and wherein, so 
Par as the present point is concerned, do State bonds differ from City 
bends? Should it be said that these State engagements are payable 
at a remote day, we may ask, is a written moneyed obligation less a 
bill or note, if payable in twenty years, than if payable in twenty 
days? Or—for that is all we are required to establish—is the instru- 
ment less an “evidence of debt” when made by a State, and payable 
with intergt at a long, than when made by an individual, or ordinary 
corporation, and payable at a short period? That the general power 
to purchase bills, notes, and other evidences of debt, carried with it 
incidentally, if not directly, the authority to purchase State bonds, and 
that it was so understood by the Legislatnre, is further obvious from 
the second section of the Act, which provides, as originally passed, 
that whenever any person, or association of persons, formed for the 

urpose of banking under the provisions of this Act, shall legally trans- 
fer to the Comptroller any portion of the public debt now created, or 
hereafter to be created, by the United States, or by this State, or such 
other States as shall be approved by the Comptroller, such person, or 
association of persons, shall be entitled to receive from the Comptrol- 
Jer an equal amount of circulating notes, &c. Now, how we may in- 
quire, were these associations to transfer, if they could not buy any 
“public debt?” And where, in the Act, is the authority to buy, un- 
less it be contained in the words, “ power to carry on the business of 
banking by discounting bills, notes, or other evidences of debt, or 
loaning money,” or in the words, “incidental powers necessary to 
carry on such business?” If the grant be not embraced in these words, 
itis nowhere. And yet, as will be seen, the Legislature assumes (and 
such a definition is conclusive) that a grant of power to purchase 
“public debt” as well as private, is contained in the Act; and asa 
consequence, by necessary implication, declares that the provision 
either was intended to give, and did give the power so to do; or, more 
properly speaking, was intended to recognize, and did recognize, the 
natural right of associations, as well as individuals to purchase and 
hold that class of obligations, as well as any other “ bills, notes, and 
evidences of debt.” Thus do the terms, purchasing “ evidences of 
debt,” unrestricted, not only in their nature, import the right to deal 
in the public debt of a State, but they are expressly assumed so to 
mean. by the very Legislature which used them, and in the very 
statute in which they were used. It may be that the grant was impo- 
litic: but it is the office of the Judiciary, in the language of the Court 
of Appeals (2 Selden, 12,) “ to administer the law as the Legislature 
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has declared it ; not to alter the law by means of construction, in order 
to remedy an evil or inconvenience (sometimes only imaginary) re- 
sulting from a fair interpretation of the law.” Under tne monopoly 
and restrictive system of restraining acts and chartered banks, as ex- 
isting prior to 1838, it was usual, I admit, to prohibit these institutions 
from buying and selling State stocks. These special prohibitions, 
however, are only an additional evidence that, without them, under 
the general authority to bank, would have been included the power 
to buy and sell such stocks. But it is sufficient to know that one ob- 
ject of the free banking law was to remove, not to increase restrictions; 
to overturn, and not to re-establish the chartered system. So strong, 
as already stated, had the public sentiment on this subject become, 
that as early as February, 1837, a year before the passage of the Gen- 
eral Banking Law, the Legislature were compelled to repeal all that 
portion of the Revised Statutes which prohibited individuals, “ or as- 
sociations of persons not incorporated,” from keeping offices of dis- 
count and deposit. The General Act, therefore, of 1538, in this 
respect, did but recognize and enlarge the restoration of the natural 
rights of the citizen established the year previous. 

Again, the bonds or bills in this case all or most of them were pay- 
able in London. They were, in effect, if not in form, in the nature of 
exchange drawn by the State of Indiana on their bankers in England ; 
and may fairly, therefore, without undue straining of language, in the 
absence of any express prohibition, be included in the power, ex- 
pressly granted, of “buying and selling foreign coins and bills of 
exchange.” They were engagements by the State to deliver so many 
pounds sterling in London, at the periods specified, in consideration 
of a certain number of dollars to be paid at certain other periods in 
New York, by the banking company. At all events, it is conceded, 
and could not be denied, that the company had power to buy this 
class of “evidences of debt,” for the purpose of depositing them with 
the Comptroller; and the case shows conclusively, that neither the 
State’ itself nor the agents of the State, had any notice or suspicion 
that the purchase was for any other object, or for any object whatever 
prohibited by law. The courts of a State of the Union will not pre- 
sume that the Legislature of another State of the same Union intended 
to violate its laws or to authorize any of its agents to do so. The 
Legislature therefore of Indiana must be taken to have authorized a 
lawful and not an unlawful disposition of its bonds; and if the transfer 
in question (as we think we have shown it was not) was unlawful, it 
was not authorized by the State, and of consequence was of no effect 
to pass the title, and the State may now claim the restoration of the 
securities, or, in default of such restoration of the specific bonds, full 
payment of their value. So that whether the purchase was lawful, or 
unlawful, the result substantially must be the same; and the Court, 
“in furtherance of justice,” would be bound, under the code, to allow 
any amendment of the a which might be necessary to 
adapt them to either view of the claimant’s remedy. And this con- 
sideration too, were there no other, furnishes a complete answer to the 
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Receiver’s second objection, which goes to the form of the subsequently 
delivered evidences of the company’s engagement to pay, and not to 
the engagement itself. For if these evidences, as interfering with the 
currency, were unlawful, the agents of the State of Indiana had no 
authority to receive them in fulfilment of the contract, and the act in 
that case did not bind their principals. 

Second—But were “ the negotiable obligations” of this “ association 
of persons,” as the law denominates them, payable on time, void by any 
statute on the subject existing in 1839, when the contract in question was 
made? By that contract, which bears date the 18th of J anuary, 1839, 
and covers the entire transaction of twelve hundred thousand dollars, 
two of the obligations to be given by the banking company were to be 
for $100,000, four for $150,000, eleven for $36,363 334 each, and one 
for $24,750—denominations of bills,—it would seem, not very likely to 
enter into the currency, or to admit of any very striking “similitude 
to bank notes.” Be this as it may, however, there was no statute, as 
I have shown in the case of the Palmers lately decided by this Court, 
prohibiting the giving of such obligations by the free banks prior to 
that of May, 1840—and even that statute, as appears from its legisla- 
tive history, although expressly including associations, was only 
intended to apply to “notes and bills issued or put in circulation as 
money.” Admitting, however, that it comprehended “ obligations” 
such as the present, its very enactment was an admission that no such 
prohibition previously existed. Else, why did it declare, in the form 
and with the title of amendment, that “no banking association, (after 
the 4th of June, 1840, for that is its legal effect,) or individual banker, 
as such, should issue, or put in circulation any bill or note of said 
association or individual banker, unless the same should be made 
payable on demand and without interest.” If such was the law al- 
ready, why declare it over agaiu, and why call the act an amendin 
act? Or, if its previous existence was so doubtful as to require bed 
receive a more explicit declaration of the legislative will, what justice 
is there, the provision being penal, in exacting on the part of strangers 
a previous knowledge of its requirements on pain of forfeiture, fine 
and imprisonment? These obligations, however, (that is for the 
$175,000 remaining unpaid,) although given before, were renewed, it 
is said, after the act of 1840, and were renewed in a form, being for 
nine and ten thousand dollars each, somewhat modified, so far as re- 
spects amounts, from that originally stipulated ; although even those 
sums, it is obvious, are altogether too large to admit the idea of a cur- 
rency. Assuming, however, that the renewed certificates, whatever 
their denominations, are within the act—a proposition, I imagine, 
which the District Attorney would find it not very easy to establish 
on a criminal trial—they are, in that case, simply void, and leave the 
original obligations standing in full force. My conclusion, therefore, 
is, for the reasons above stated, and others discussed by me more at 
length in deciding the case of the Palmers, that the State of Indiana, 
in some one if not in all aspects of the transaction, is entitled to re 
cover, and that a decree ought to be entered accordingly. 
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The following is a summary of the propositions deducible from the 
foregoing decision : 

1. The free banks, under the unlimited power expressly given to 
them to “discount,” not only bills or notes, but all other “ evidences 
of debt,” may lawfully discount, or buy at a discount, the bonds, or 
sealed notes, or other evidences, not only of the private debt of indi- 
viduals, but ot the public debt of a State; and that it matters not 
whether the discount be made with a view to their genéral banking 
operations, or for the specific —- of depositing the bonds or notes 
so discounted with the comptroller, as security for the circulating 
medium. 

2. The free banks, until the Act of 1840, were not prohibited from 
issuing time-paper, whether adapted to circulate as a currency or not. 

3. By the Act of 1840, the free banks were not prohibited from 
giving, in fulfilment of lawful contracts, their promissory engagements 
on time; provided such engagements, in form and substance, were 
not adapted, and were not, in fact, intended “ to circulate as money.” 

4, At all events, the contract in question, made as it was long prior 
to the Act of 1840, and stipulating for a payment by instalments, none 
of them less in amount than twenty-four thousand seven hundred and 
fifty dollars, was not a violation of any Statute in relation to the 
currency existing at the time, either in letter or spirit. 

5. The free banks, although possessed of certain corporate attributes, 
and subject to certain corporate liabilities, are not “ bodies corporate” 
within the meaning of the framers of the Constitution or of the 
General Banking Law. 

6. At all events, penal regulations, involving forfeiture or imprison- 
ments, enacted in reference to corporations proper, cannot, by mere 
implication, and especially if contrary to the known intention of the 
Legislature, be extended to the free banking associations, even admit- 
ting them, in other respects, to be quasi corporations. 

J udges Mitchell and Clerke concurring. 




















THE NEW YORK LEGAL OBSERVER. 
Superior Court.—John Murray agst. Henry P. Degross. 








N. D. Superior Court. 
[May General Term—1854.] 
Before Chief Justice OAKLEY, and DUER CAMPBELL and BOSWORTH, Justices. 


Joun Murray against Henry P. Deeross. 


The Marine Court in the city of New York has jurisdiction of the actions named in § 1, 
chap. 611, of the laws of 1853, only where the damages claimed do not exceed $500. 

Where such an action, in which the damages claimed do not exceed $500 is brought in a 
Court of Record, the plaintiff can recover no more costs than he would have been entitled 
to had he brought the action in the Marine Court. 

But where, in such an action brought in a Court of Record, the damages claimed exceed 
$500, if the plaintiff recover his right to costs, will be regulated by the Code. 


The facts appear in the opinion. 





, for plaintiff. 


, for defendant. 





By the Court.—Boswortn, J.—This is an action of assault and battery 
and the plaintiff has recovered a verdict of $50 damages. In his 
complaint he claimed $200 damages; and the question now is, what 
costs, if any, he is entitled to recover. 

Chap. 617 of the Laws of 1853, § 1, (p. 1161,) declares that “ the 
Marine Court of the city of New York shall have jurisdiction over, 
and cognizance of, actions of assault and battery, false imprisonment, 
malicious prosecution, libel and slander, where the damages claimed do 
not exceed five hundred dollars, and the costs in all such actions, 
when prosecuted in any other Court in the city of New York, are 
hereby limited to the amount which would have been received in said 
Marine Court, ¢f prosecuted therein ; but in no such action shall the 
costs exceed the damages recovered.” 

As the lawijstood prior to the passage of"the Act, the Marine Court 
had no jurisdiction of an action of assault and battery committed as 
this was. Code, § 65, sub. s. 1 and 5. If prosecuted in this Court, a 
recovery of $50, or over, carried full costs ; if less than $50 was recov- 
ered, the plaintiff recovered no more costs than damages. 

The Act of 1853 gives to the Marine Court jurisdiction of certain 
actions, provided the damages claimed do not exceed $500. It then 
provides what costs shall be recovered “ in all such actions” when not 
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prosecuted in the Marine Court. “ All such actions,” as there used, 
means the actions of which the Marine Court may take cognizance, 
under the authority of that act. It does not mean assault and 
battery, irrespective of the amount of damages claimed, but the 
actions therein enumerated when the damages claimed do not exceed 
£500. 

If the construction be adopted, that the words “in all such actions,” 
in the connection in which they are found, mean “ assault and- 
battery, false imprisonment, malicious prosecution, libel and slander,” 
without reference to the amount of damages claimed therein, then two 
results must follow : 

First.—In an action like the present brought in this Court, and in 
which over £500 damages are claimed and recovered, the costs must - 
be limited to the amount given by the law regulating costs in the 
Marine Court. Therefore a plaintiff claiming to recover, and recover- 
ing $10,000 damages, would recover but $12, (exclusive of disburse- 
ments and officers’ fees. 

Second.—The concluding paragraph of §°1 of the Act of 1853, 
would be rendered nugatory. That is in the words—“ but in no such 
action shall the costs exceed the amount of damages recovered.” 

As the laws regulating costs in the Marine Court stood, prior to the 
assage of the Act of 1853, a plaintiff was obliged to pay costs, unless 
e recovered over $50 damages. (2 R. L., 390, § 134; Laws of 1852, 

chap. 389, § 6, p. 648.) 

After the Act of 1853 took effect, a plaintiff must pay costs, unless 
he recovers more than $50 damages. If he recovers over $50, and 
not over $100, he recovers the fees allowed by law to the officers of 
the Court; if he recovers $100 or more, he also recovers $7 in 
addition, if the defendant has not appeared, and if issue has been 
joined and a trial had,'$12. (Act of 1853, § 3 and 6.) 

It follows that as a plaintiff could recover no costs beyond the fees 
of the officers of the Court unless he recovered $100 or over, and 
must pay costs, unless he recovered more than $50, no case could 
arise in the Marine Court, in which he could be entitled to costs, un- 
less he recovered damages exceeding the sum to which by any con- 
ceivable possibility the costs in that suit could amount in that court. 
Hence, it is obvious that the limitation contained in the concluding 
paragraph of §1 of the Act of 1853 was not designed to apply to a 
recovery in the Marine Court, because no such recovery can present 
a subject on which it can operate. 

The section should be so construed, if possible, that all parts of it 
may be congruous and operative. 

That can only be done by construing it to mean— 

First.—The Marine Court has jurisdiction of the actions named in 
§ 1 of the Act of 1853, when the damages claimed do not exceed $500 ; 
when they do exceed that sum it has none. Yerger v. Hannah, 6 
Hill, 631. 

Second.—When such an action, that is, when any one of these 
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actions, in which the damages claimed do not exceed that sum, is 
brought in a Court of Record, the plaintiff shall recover no more costs 
than he would if he had brought it in the Marine Court. Unless he 
recovers over $50 he recovers no costs. If he recovers over $50, he 
will recover precisely the same costs that he could if he had brought 
the action in the Marine Court. 

Third.—But when in such an action over $500 damages is claimed, 
it cannot be brought in the Marine Court, but must be brought in a 
Court of Record. If the plaintiff recovers in such action his right to 
costs will be regulated by the Code, and the alteration of its provisions 
made by the concluding paragraph of § 1 of the Act of 1853. In 
no event will he recover more costs than damages, although the dam- 

-ages recovered may exceed $50. 

I do not perceive what other construction can be given to the act, 
without rendering some of its provisions unmeaning and inoperative : 
under this construction all parts of it are consistent with each other, 
and the probable intent of the legislature, to relieve Courts of Record 
in this city from being burthened with cases of this kind, which the 
result may show were not of a serious or aggravated character, will 
be, to some extent, effectuated. This probable intent cannot be wholly 
defeated by claiming over $500 damages in every case, and thus 
ousting the Marine Court by jurisdiction. A plaintiff honestly sup- 
posing the wrong a graver one and demanding heavier damages than 
may accord with the estimate of a jury, will not be punished for his 
misjudgment by being compelled to pay costs, on recovering a sum, 
which, in an action for work and labor, or for a trespass upon his 
property instead of his person, would entitle him to full costs. The 
law will not be so apparently absurd as to give a party full costs on 
recovering $50 in a Court of Record for injuries to his property, and 
denying him all costs exceeding $12 in amount, when he recovers in 
an action of slander or libel, embarrassed by subtle and complicated 
questions of the law, $5,000 or $10,000 damages. 

And if in no case he recovers more costs than damages, the temp- 
tation to bring an action, to punish a defendant by subjecting him to 
costs, will be weakened. The recovery on the great mass of these 
actions in which substantial damages are denied by the verdict of a 
jury, is insufficient with the sum recovered to pay attorney and 
counsel. 

But whatever the results of such a construction may be, I do not 
see how that for which the defendant contends, can be given, with- 
out perverting the plain and obvious meaning of the words of the 
statute. As we have no other legislative declaration of the intent of 
the law-making power than the words of the statute to be construed, 
I think it is most fit to hold that they meant what the words of the 
act import, according to the natural and commonly accepted meaning, 
and if the law is not what it may be thought it should be, to act upon 
it as it is, until the legislature sees fit to alter it under this con- 
struction the plaintiff is entitled to $50, if the costs will amount to 
that sum, at the rates prescribed by the Code, but to no more, what- 
ever they may amount to at those rates. 
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N, D. Superior Court. 


[General Term.] 
Before Chief Justice OAKLEY, and BOSWORTH, HOFFMAN and SLOSSON, Justices, 


JosePu Griitort, Respondent, against Louis A. Kerrie, Appellant. 


TRADE MARKS—INJUNCTION. 


The plaintiff was a manufacturer of steel pens which were put up for sale in boxes. The 
boxes containing pens of the first quality were labelled No. 303. Those containing pens 
of a grealy inferior quality were numbered 35, The complaint charged that the defend- 
ant was in the practice of removing the labels from the boxes last mentioned, and put- 
ting thereon the labels numbered 303. 

Held, that this practice of the defendant was a fraud upon the public and upon the plaintiff, 
and as such was properly restrained by an injunciion. 


This was an appeal from an order made at Special Term. The facts 
are sufficiently stated in the opinion. 


Wallis, for the appellant. 
G. C. Goddard, for the respondent. 


By the Court.—Boswortu, J.—The papers, on which the order ap- 
pealed from was made, show that the plaintiff is extensively engaged 
in the manufacture of steel pens. That they are well known in the 
market, and are extensively sold, as well in the United States as in 
the country in which they are made; that they are extensively sold in 
boxes containing one gross each, and that the boxes are labelled in a 
manner to indicate that the plaintiff is the manufacturer of them, and 
also by numbers which indicate and are recognized by dealers as in- 
dicating a difference in their quality. Those numbered (303) are 
bought and sold as being an extra fine pointed pen, and are in fact 
such. Those numbered 35, are of an inferior quality, are bought and 
sold as such, and that number denoted them to be of an inferior 
quality. The former are sold at about 75, and the latter about 18 
cents a gross. 

From the boxes containing the plaintiff’s label or trade mark, and 
bearing the number 753, the labels are removed, and labels in close 
ewe of the plaintiff’s, and bearing the number 303, are substi- 
tuted. 

The fraud consists in selling an inferior article of the plaintiff’s 
manufacture as being one of a superior quality. The fraud, so far as 
it is successful, is twofold. The public is defrauded by being in- 
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duced to buy the inferior for the superior article. The plaintiff is de- 
frauded by a destruction of confidence that his pens are put up for 
sale, and assorted with reference to the quality indicated by the labels 
on the boxes which contain them. From an order restraining the 
continuance of this fraudulent practice the defendant has appealed. 

This case differs from those in which a manufacturer seeks to re- 
strain those persons from using and placing upon articles made b 
themselves, the device or trade mark of the former, by which the arti- 
cles of his own manufactures are known to be, and are recognized as 
such in the market. 

The ground on which a Court of Equity exercises jurisdiction in 
those cases, is the prevention of fraud, and of damages consequent 
‘upon it that might be irreparable. 

In this case, the defendant has not attempted to sell an article made 
by himself under the fraudulent impression that it was fhade by the 
plaintiff; but he has attempted to sell an article made by the plain- 
tiff to be sold as an inferior one, and so labelled by him as to denote 
that fact, by placing on it a spurious label so nearly imitating the 
genuine one, as to be calculated to induce the belief that it was put 
on the boxes by the plaintiff, and which label denotes that the boxes 
on which it is placed, contain pens of a better quality than is indi- 
cated by the label for which the spurious one has been substituted. 

By such a practice, the defendant “ endeavors by a false representa- 
tion to effect a dishonest purpose ; he commits a fraud upon the pub- 
lic, and upon the manufacturer. The purchaser has imposed upon 
him an article that he never meant to buy, and the manufacturer is 
robbed of the fruits of the reputation that he had successfully labored 
toearn. In such a case there is a fraud coupled with damage, and a 
Court of Equity, in refusing to restrain the wrongdoer by injunction, 
would violate the principles upon which a large portion of its juris- 
diction is founded, and abjure the exercise of its most important 
functions, the suppression of fraud and the prevention of a mischief 
that otherwise might prove irreparable.” 

These were stated in the Amoskeag Manufacturing Company vs. 
Spear, 2 Sand. 8. C. R., 606, to be the principles on which rests the 
jurisdiction exercised to restrain the violation of a right acquired to 
use particular trade marks. 

Fraud, and damage resulting from it, always entitle the injured 
party to relief. The remedy by injunction is invariably granted, 
where the nature of the injury is such that a preventive remedy is 
indispensable and should be permanent. It is obvious, that in cases 
like this, if the injured party is obliged to seek redress by actions to 
recover damages, there will be be no end to litigation, and certain 
and adequate relief must be unattainable. 

We think that well settled principles of equity jurisprudence justi- 
fied the Court in interfering in this case by injunction, and that the | 
order appealed from should be affirmed, with costs. 
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[ October General Term, 1854.] 


Before Chief Justice OAKLEY, and DUER, CAMPBELL, HOFFMAN and SLOSSON, 
Justices. 


Narsantet L. Griswotp against Henry Loverry. 


PLEADING—-DEMURRER—AVERMENTS IN COMPLAINT—PROMISSORY NOTE— 
ENDORSEMENT. 5 


In an action by the holder, against the second endorser of a promissory note, a complaint 
which states the making of the note, and sets forth a copy of it, and which also states 
that the payee and the second endorser, before its maturity, indorsed it, in writing, and 
that before it fell due, the plaintiff became and is now the holder and owner of it, is good 
in substance, without a formal averment that the second indorser delivered it to the 
plaintiff. The word, endorsement, in common acceptation importing a delivery, the aver- 
ment of an “actual endorsement, and possession by the holder before maturity, are 
equivalent to an allegation that it was indorsed to the plaintiff. The two averments, 
are, together, sufficient, prima facie, to establish that the holder has a good title to the 
note. 


This is an appeal from an order directing judgment in favor of the 
plaintiff, on account of the frivolousness of the demurrer to the com- 
plaint, but giving the defendant leave to answer on terms. The com- 
plaint, exclusive of the verification, was in these words : 

The complaint of the plaintiff shows to this Court, that on or about 
the 2d day of May, 1853, Philibert Caffee and Smith Cutter, Junior, 
composing the firm of Caffee & Cutter, of the city of New York, 
made their promissory note in the words and figures following, 
viz. :— 

“$1206 50. New York, 2d May, 1853. 

Six months after date, we promise to pay to the order of Dl. T. 
Youngs, Esq., twelve hundred and six ;3,°, dollars, value received. 

’  Carree & Correr.” 

That thereupon, and before said note became due, the said Daniel 
T. Youngs, the payee thereof, and the said Henry Laverty, the de- 
fendant herein, in writing, endorsed the said note, and before the 
same matured, the plaintiff became, and is now the owner and holder 
thereof. 

That when said note became due, it was presented for payment 
to the makers thereof, and payment demanded, which was refused, 
of which demand and refusal the said defendant thereupon had 
notice. 

That said note has not been paid, nor any part thereof, and the 
whole amount thereof is now due and owing from the defendant to 
the plaintiff. 

herefore the plaintiff demands judgment against the said de- 
fendant for the sum of twelve hundred and six dollars and fifty 
cents, with interest from the fifth day of November, 1853, and 
seventy-five cents costs of protest, besides the costs of this action. 

The defendant demurrer to the complaint, and assigned the follow- 
ing causes of demurrer. 
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First, That the said complaint does not contain facts sufficient to 
constitute a cause of action. 

Secondly, That it does not appear by said complaint that the title 
of said promissory note has been legally transferred, or how it has 
been transferred to the plaintiff. 

Thirdly.—That it does not appear by said complaint whether the 
endorsements of said Daniel T. Youngs and Henry Laverty are, or 
whether either of them is special and restrictive, or in blank. 

And that it does not appear that the said Daniel T. Youngs or the 
said Henry Laverty endorsed and delivered said promissory note to 
any person, or to whom they endorsed and delivered said note. 

Fourthly —That it does not appear that the plaintiffs are in any 
manner connected, or how connected with the title of the payee. 

Fifthly.—That it does not appear that the makers delivered said 
promissory note to the payee, or any person whatever; nor that the 
said endorsers, or eitlier of them, endorsed and delivered, or endorsed 
or delivered, or that any lawful holder, to whom it had been en- 
dorsed or delivered, endorsed or delivered said promissory note to the 

laintiff. 
; Siathly.—That the allegation, that the plaintiff became and is now 
the owner and holder of said promissory note, without showing how 
he became owner and holder, is insufficient ; that the facts constituting 
the title of the plaintiff, or the deduction of title and material thereto, 
should be alleged, so that the defendant may take issue thereon. 

Seventhly.—That it does not appear that the plaintiff is a holder for 
value, or derived title from a holder for value. 

Lighthly.—That the allegation, that there is now due and owing an 
amount from the defendant to the plaintiff, is mere conclusion of law, 
and does not obviate these objections. 

Ninthly.—tThat it does not appear that the defendant had due 
notice of the presentment for payment and refusal to pay said pro- 
missory note. 


Wm. Bliss, for appellant. 
T. H. Rodman, for respondent. 


By the Court.—Oaxury, Ch. J.—The Court is of the opinion, that 
the demurrer is clearly not frivolous. The discussion which it has 
occasioned among the members of the Court, and the diversity of 
opinion that was found to exist in relation to it, were such, that we 
cannot regard it as frivolous; but we have felt it our duty tq examine 
the questions raised by the demurrer on their merits. Viewed in that 
aspect, the main question is, is the demurrer well taken? This in- 
volves the enquiry whether the complaint states facts sufficient to 
constitute a cause of action. The substantial objection urged against 
the complaint is, that it does not state facts, which, if true, would 
establish that the plaintiff has a title to the note. The old, and as I 
think, the more appropriate form of a declaration, averred an en- 
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dorsement and delivery to the plaintiff. This complaint states, that 
Youngs and Laverty, before the note became due, endorsed the note 
in writing, and before the same matured the plaintiff became and 
is the holder thereof. We think these allegations, taken together 
mean that Laverty, before the maturity of the note, endorsed it ; and 
by virtue of such endorsement, it came to the actual possession of the 
plaintiff. The word endorsement, ex vi termini, imports a delivery. 

All a’ plaintiff has to do, at the trial, to establish, prima facie, an 
endorsement and delivery to himself, is to prove the handwriting of 
the parties to the note, and produce it, or in other words, prove it to 
be in his actual possession. Actual possession of a note before its 
maturity is prima facie evidence of ownership, and of the holder’s 
right to recover upon it, against all the parties to it, on proof that the 
endorsers have been duly charged, by a proper presentment of the 
note for payment, and due notice of its protest and non-payment. 

In Churchill v. Gardner, 5 T. R., 596, in an action by the payee 
against the acceptor of a bill of exchange, the declaration stated that 

avin made his certain bill of exchange, &c., directed, &c., and the 
defendant accepted, &c., whereby, &e. 

There was a special demurrer to the complaint. One of the causes 
assigned was, that it was “ not averred that the maker of the bill ever 
delivered it to the plaintiff.” The Court were clearly of the opinion 
that there was no foundation for that objection, for the reason “that 
the delivery of the bill by Bavin to the payee was included in the 
allegation “that Bavin made the bill.” In L2ussell v. Whipple, 2d 
Cowen, 536, the plaintiff averred, that the defendant made his cer- 
tain note, in writing, in the words and figures following, to wit: 
“Due Lansing Russell, or bearer, one day from date, two hundred 
dollars twenty-six cents, for value received, as witness my hand, this 
sixth day of January, in the year of our Lord 1823.”—By means 
whereof, &c., but did not aver that this note had been delivered. 
There was a special demurrer, assigning as an objection, “that the 
declaration should have shown a delzvery of the note.” 

The demurrer was noticed as frivolous, and being moved out of its 
place on the calendar, the Court thought it was too plain to entitle it 
to be heard in its regular order, and rendered judgment for the 
plaintiff. 

In both of these cases, the plaintifi’s name appeared on the face of 
the paper; and he appeared by the contract itself to have been a 
party to it. In reference to instruments for the payment of money 
only, although § 162 of the Code declares, that in such eases, it shall 
be sufficient for a party, in a complaint or answer, to give a copy of 
the instrument, po to state that there is due to him thereon, from the 
adverse party, a specified sum which he claims; we have held, that 
if the name of the party claiming to recover such an instrument, 
does not appear upon it, he must correct himself with it, by some 
averment sttlicient to show a title to it. (Lord and others v. Chese- 
brough and others, 4 Sand. 8. C. R., 696. 

The plaintiff, not being by the terms of the note in suit, a party to 
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it, he must state in the complaint such facts, as being proved or ad- 
mitted, will establish, prima facie, a good title. We think the aver- 
ment of an actual endorsement by the payee and by Laverty, which 
in common acceptation imports a delzvery, in connection with the 
averment of actual possession by the plaintiff before the maturity of 
the note, are sufticient, and equivalent to an allegation of an endorse- 
ment to the plaintiff. But as the demurrer was interposed in good 
faith, and is not considered by us to have been frivolous, the defend- 
ant may withdraw it, and answer in twenty days, as he may be ad- 
vised, without costs to either party. 








Court of Common Pleas. 
[City and County of New York.) 
[At Special Term.] 


Before D. P. Ingrauam, Fimst JupGe, 


Axpricu against Kercuum anp Owens. 


A Justice cannot be compelled to make a return on an appeal unless the taxed costs and 
the return fee be first paid. 

Where a party has in good faith taken an appeal and omitted to periect the same, the 
court can relieve the party on motion by permitting him to effect the same. 

The $12 allowance in the Marine Court forms part of the costs to be paid on appeal. 


This was a motion for an attachment to compel one of the Justices 
of the Marine Court to make a return to the Common Pleas. 

The counsel for the plaintiff presented affidavits to show that the de- 
fendant had served anotice of appeal and an appeal bond on the Justice 
in the court below, and the proper notice on the respondent ; that he 
had paid the Justice $18 as the costs and the return fee of $2. It 
further appeared the costs were taxed at $24 ;4%. As to the balance 
of the costs the counsel for plaintiff presented an affidavit from a 
clerk in his office, that “he believed he had paid the balance to the 
clerk of the Marine Court.” 

McCarthy, Justice of the Marine Court, appeared and opposed 
the motion. 

Lamoureaux appeared for the respondent. 

After argument the following opinion was delivered by 

Ineranam, F. J.—At the last Special Term the appellant was al- 
lowed ten days, after notice of the order, to obtain the return in this 
ease from the Court below. On application to the justice, the ap- 
pellants counsel supposed he could make the return voluntarily, and 
delayed making any motion to compel the return, until the day before 
the ten days expired. He then moved for an attachment against the 
justice and for an extension of the time within which to obtain the 
return, 

The respondent objects to the granting of this motion, that it is 
made to a judge at Chambers, instead of Special Term. 
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By the 401 section of the code, in this district any motion may be 
made to a judge out of Court that might be made at a Special Term, 
except motions for new trials. This section is comprehensive enough 
to embrace the present motion, although it is not desirable to adopt 
such a practice at this time. As the Special Term is always in session 
while the judge is holding Chambers in this Court, it is more desirable 
for uniformity that the notice of motion should in all cases be made 
before the judge at Special Term—where a motion, however, is thus 
made through inadvertence, it is no reason for denying it. : 

There is no ground, however, for any order against the justice. The 
weight of testimony is against the appellant as to the payment of the 
costs. The whole of the costs must be paid before the justice is bound 
to make the return, and the proof is conclusive that neither the justice 
or clerk has received more than $20 of the costs, leaving a balance of 
six dollars or more unpaid It may be that the clerk who was di- 
rected to make the payment committed some mistake, and if so, the 
appellant should be relieved. 

t can never be the intent of the framers of the code to prohibit the 
Court from giving relief against errors of the parties appealing, where 
the notice of appeal has been served in good faith. The notice of 
appeal now is the substitute for the writ of error as formerly used, 
and where that is sufficient, all other errors, such as not paying costs, or 
giving suflicient security, may be corrected by the Court. If the 
appellant gives the notice of appeal within the proper'time, he puts 
the respondent in a condition to prepare for the appeal. <A corree- 
tion of errors in other matters connected with the appeal is no enlarge- 
ment of the time for appealing. This is clearly allowed by the 
provisions of the $327. ‘Lhe payment of the costs is an act necessary 
to perfect the appeal. In this case, it has been in part omitted, and 
the Court may permit it to be done after the time for appealing has 
expired. 

Several cases are cited to the contrary, but they do not contradict 
this view of the subject. In all of them the want of payment of the 
costs and fee for return is held sufficient to render the appeal a nullity. 
But in none of these cases was a motion made to the Court for leave 
to perfect the appeal by correcting the error. 

As the motion now made is only for the attachment against the 
justice, and for the extension of the time to procure the return, per- 
mission to pay the balance of costs cannot be granted now. ‘Ihe ap- 
pellant must make a motion for leave to pay the balance of the costs, 
nune pro tune, in order to perfect the appeal. In the meantime the 
motion for any order against the justice is denied, and further time is 
granted to the appellant to obtain the return from the Court below. 
As a motion, such as I have suggested will be necessary ; fifteen days 
further time is allowed. On a proper application to the justice after 
leave is granted to pay the costs, I doubt not a return can be procured 
without any refusal on his part.* 











* Subsequently on a motion made as suggested by the Judge, an order was made that 
the appellant have liberty to amend his appeal by paying the balance of the costs. 








